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THE SWEDISH UNIONS WITHIN INDUSTRY (Fl), comprising GS (The Swedish
Union of Forestry, Wood and Graphical Workers), The Industrial and Metal
Workers’ Union (IF Metall), The Food Workers’ Union (LIVS), the Swedish
Paper Workers’ Union (Pappers), The Swedish Association of Graduate
Engineers (Sveriges Ingenjorer) and Unionen, has produced this document
to provide information about the rules for European Works Councils.

Introduction

On 22 September 1994, the European Union adopted a directive establish-
ing European Works Councils (EWC). This directive was revised and in
2009 the EU adopted a new directive: 2009/38/EC. This entered into force
on 6 June 2011 in the Member States and in the countries covered by the
EEA Agreement. In Sweden, the government has chosen to draft a com-
pletely new law and this handbook refers to the new law.

Directives that are adopted by the EU are binding on the Member States,
which must transpose the directives into national law, so that they can
also be adapted to conditions and traditions nationally. This means that
the laws may appear different in some respects, but the fundamental rules
remain the same. The Directive on European Works Councils applies in all
EU countries and in those countries that have signed the EEA Agreement,
in other words Norway, Iceland and Liechtenstein.

The Swedish Act on European Works Councils is applied by representa-
tives of the employees forming a multinational special negotiating body,
the task of which is to negotiate an agreement on information and consul-
tation with the employer on transnational matters. The agreement must
also regulate the structure and activities of the works council. Many larger
companies already had agreements on European Works Councils in place
when the law came into force. The law does not apply to these companies,
with a couple of exceptions that are described later.

The Swedish Unions within Industry is of the opinion that European
Works Councils should be formed at all companies that are covered by the
legislation. As all employee categories are affected, close local cooperation
between the trade unions involved at the company is vital if the works
council is to function in the best possible manner.

Why European Works Councils?

Cooperation is intensifying among the countries of Europe; economically,
politically, socially and in terms of trade unions. Companies are increas-
ingly operating and competing on equal terms and within the same regula-
tory system.

Business is becoming more international in nature and so it is also
increasingly natural for trade unions to seek new and deeper forms of
cooperation across international borders.
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Such development is also supported by the countries of the EU,

partly through the creation of legal rights to operate across borders — the
Directive is one example of this, as is the directive on employee involve-
ment in European companies — and partly through the provision of finan-
cial support to develop an international trade union cooperation.

There is an obvious need to increase cooperation between trade unions in
different countries. European Works Councils have created opportunities

to achieve this. The trade unions in different countries have common inter-

ests, but may have different views on how to safeguard them. It is there-
fore important to be able to meet and learn from one another, to establish
trust, to respect different opinions, to develop common positions, etc. This
is the only way we can build up the cooperation we need and avoid compa-
nies playing off the trade unions against one another.

Operations must be developed into a genuine group trade union coopera-
tion at European level. The ambition must be for the employees’ represent-
atives to be guaranteed independent operation, with their own meetings
and opportunities for ongoing contact in tandem with the rights to contin-
uously meet the company management at European level for information,
consultation and discussion.

For companies to be able to work successfully with colleagues from other
countries, it is vital that close cooperation between the trade unions is
developed. The trade unions within industry are members of various
European industry federations, such as Industri All European Trade
Union. The trade unions cooperate within these federations on issues
such as those relating to the development of European Works Councils.

Industri All Europe has drawn up common guidelines for works councils in
order to establish uniformity and ensure that the agreements on European

Works Councils and their activities satisfy a given minimum level of qual-
ity. These guidelines are reproduced in this document. Similar guidelines
are also available at other industry federations.

Rules in brief

The aim of European Works Councils is to improve workers’ rights to
information and consultation on issues that are of a European nature and
concern more than one country. Note that the Directive grants the rights
to the workers and not to the trade unions, as we are used to in Sweden.
This means that unorganised workers can be represented on the works
councils.

The purpose of the Swedish Act on European Works Councils is for the
company to give the employees’ representatives the opportunity for infor-
mation and consultation on transnational matters (Section 1). The infor-
mation shall be given at such time and with such content as enables the
employees’ representatives to undertake an in-depth assessment of the
possible impact and, where appropriate, prepare for consultations with
the company management. The consultation shall take the form of a dia-
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logue and exchange of views between the employees’ representatives and
the company management, at such time and in such fashion as enables
the employees’ representatives to express opinions about the proposed
measures so that these can be taken into account in the decision-making
process (Section 2).

European Works Councils shall be formed at companies with at least 1,000
employees within the EEA. Of these, there must be at least 150 employees
in each of at least two countries (Section 4). Formation of the works council
takes place through negotiations between the company management and

a special negotiating body. These negotiations shall lead to an agreement
on the composition, activities and working methods of the works council
(Section 33).

The special negotiating body shall consist of representatives of employees
from all countries where the company operates (Section 23).

The initiative for negotiations can be taken by the company management
or through a written request from at least 100 employees or their repre-
sentatives in at least two countries (Sections 17 and 19).

If the company management refuses to commence negotiations within six
months of submission of the request for negotiations, or if the negotiations
have not led to an agreement within three years, the ‘minimum rules’
enter into force (Sections 35-53). A signed agreement is always valid, how-
ever, even where this would be worse than the minimum rules (Section 23).

Under Swedish law, the works councils have the right to meet separately,
without the company management being present, at least twice a year and
the right to meet with the company management for information and con-
sultation at least once a year (Sections 47 and 50).

A select committee must also be formed that can work between these
meetings and maintain ongoing contact with the management. The select
committee should consist of members from different countries and have
responsibility for planning and carrying out the internal meetings and —
together with company management — also planning and taking responsi-
bility for the joint meetings (Section 43).

The European Works Council has the right to be assisted by trade union
experts as a support and aid both in negotiations and when operations are
under way (Section 49).

The Swedish members are appointed by the trade unions. As a general
rule, the unions should agree on their representation. It is important to
stress that the person or persons appointed represent all employees irre-
spective of the union to which the representatives belong. If agreement
cannot be reached on which member is to be appointed, the member shall
be appointed by the union with the most members. Where several mem-
bers are to be appointed, the rules of the Swedish Board Representation
Act shall apply (Section 39).
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Which countries are covered by the agreement?

Legally, the Directive applies to all EU countries, as well as to Norway,
Iceland and Liechtenstein. As trade unions, we believe that Switzerland,
as well as those countries that are seeking membership of the EU, should
be included in agreements on the establishment of works councils, even if
they are not members of the EU or are not covered by the EEA Agreement.

Cf. Section 4 of the Swedish Act on European Works Councils and the
guidelines of Industri All Europe.

Which companies and entities should be involved?

By law, a company has an obligation to provide the representatives of the
employees with a complete list of all companies over which the company
has a dominant influence. This includes the addresses of the various enti-
ties, the number of employees and any shareholding, where this may be
relevant.

The issue of the obligation to provide information to employees about the
structure of the company has been examined by the Court of Justice of the
European Union on several occasions. Regarding the issue of the obliga-
tion for a company that is part of a group of companies to provide informa-
tion to the employees, this obligation exists nationally. Case C-62/99

Sometimes the local management in one country does not receive details

of the number of employees or information from the management in
another country and this is consequently a reason why negotiations are not
commenced on the establishment of a European Works Council. In such
situations, the Member States have an obligation to order the company to
provide the information requested by the other company. Case C-349/01,
Case C-440/00 and AD 2007/41.

The new law has taken into account the rulings of the Court of Justice of
the European Union and has further tightened the legal provisions in this
respect; see also Section 18 of the Swedish Act on European Works Councils.

Are there companies that are not covered by the Act,
even though they have more than 1,000 employees?
When the Directive was introduced in 1994, it was possible for companies
to come to voluntary agreements regarding information and consultation
across national borders, known as Article 13 agreements. These are not
covered by the Act, except, for example, in the event of a merger with
another company that involves the restructuring of the business, when
there should be a renegotiation.

Companies that renegotiated their agreements during the period 6 June
2009 to 5 June 2011 are also not covered by the new law and the old law

continues to apply to these companies.

Cf. Section 8 of the Swedish Act on European Works Councils.
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One problem that may arise with joint ventures is that a 50/50 relation-
ship is not necessarily covered by the Act. The latter is only true when an
owner has a decisive majority shareholding or, because of the extent of
their ownership, appoints more than half of the Board of Directors and/

or exerts a decisive influence over the company. This can be decided on a
case-by-case basis. Otherwise, joint venture companies may also form their
own European Works Council if they meet the criteria to do so.

Cf. Sections 13-15 of the Swedish Act on European Works Councils.

If the company is a European company, employee involvement is regulated
in a separate directive; these companies are therefore not covered by the
Swedish Act on European Works Councils, nor are European cooperative
societies and companies with activities of a non-profit nature or with opin-
ion-creating goals.

Cf. Sections 9—11 of the Swedish Act on European Works Councils.

How is the group structured?

The Swedish Act on European Works Councils only covers the group as a
whole. On the other hand, it may be beneficial to establish works councils
for several individual business areas at companies that operate in a wide
range of business sectors. Such a solution enables a better exchange of
information. This is nevertheless an issue that can be addressed on a case-
by-case basis, as many groups are highly centrally controlled and such a
solution does not always enable the European Works Council to meet with
the central group management.

If several works councils are formed within a group, they should ensure
they have the opportunity to come together to form a combined general
works council in order to coordinate their activities.

Cf. Section 3 of the Swedish Act on European Works Councils.

Who represents us?

The principles of representativeness and proportionality must be observed.
This means that the countries must be represented in reasonable propor-
tion to the number of employees in each country. The Act sets out rules on
proportionality where no other agreement is made on allocation and the
Swedish Board Representation Act regulates how they are to be appointed.

A works council normally has 15-30. In many cases, it is not possible for
all sites to be represented. It is therefore important that national, informal
and formal contact is established between different sites. After all, Euro-
pean cooperation begins at home.

Given the constant buying and selling of companies, an adjustment clause
is recommended. It must be possible to add new countries and to adjust the
number of members as a result. Cf. Sections 37—40 of the Swedish Act on
European Works Councils and Section 11 of the Development Agreement.
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Who can be a member of the European Works Council

and the special negotiating body?

Under Sections 23—35 of the Swedish Act on European Works Councils,
only employed representatives can be ordinary members of a statutory
European Works Council. People in management positions at the company
do not have the right to represent the employees. Some European legisla-
tion states, however, that the meeting with the European Works Council
must always be the chaired by the company’s CEO, or another person they
have appointed, while at other companies the Council itself appoints the chair.

A European Works Council that is based on an agreement can also include
trade union representatives, where this is agreed. This is sometimes the
case in the United Kingdom, where it is also common for trade union offi-
cials to handle all the negotiating work with the companies.

How are the members appointed/elected in the various
countries?

In some agreements, the parties have chosen to describe the election
process, including the criteria which candidates are required to meet,
such as not being a temporary employee, having worked for the company
for several years, etc.

Under Swedish legislation, such agreements are invalid in relation to the
latter part, as a counterparty cannot stipulate requirements for who should
represent the other party under the MBL (Employment (Co-determination
in the Workplace) Act). We believe it is better to apply the model prescribed
by national legislation or collective bargaining to these elections in all
agreements, because most members will then be familiar with the rules.

The question of representation has also been examined specifically by the
Italian courts in 2014. The background to this was Fiat splitting its opera-
tions in 2010, with an agreement reached at the newly formed company with
two of the three Italian trade unions on new collective agreements. In Italy,
as in Sweden, only the trade unions that have collective agreements have the
right to participate in negotiations with the company. Fiom-Cicl, which also
usually signs agreements with companies in Italy, was therefore without a
collective agreement with the company and as a result was denied a place in
the special negotiating body when a new EWC agreement was to be negoti-
ated. The company’s decision was declared invalid by the Italian court.

Women and immigrant groups are usually underrepresented on European
Works Councils. A clause should therefore be considered that is designed
to include underrepresented groups of employees in the activities, by
requiring a country with more representatives to ensure there is a balance
between men and women, for example. There may also be national legisla-
tion here that aims to achieve the same outcome.

The term of office applies in principle only for the period specified at
national level, irrespective of the standard term of office of the European
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Works Council. It may be useful to know that the terms of office vary
between countries; in Sweden and France it is two years, in Germany
four years and in Luxembourg it is five years.

Cf. Sections 37—40 of the Swedish Act on European Works Councils and
Section 8 MBL.

What function do experts/coordinators provide?

In many countries, local trade union negotiation work is often handled by
representatives. In the Nordic tradition, it is uncommon for full-time union
officials to take part in the local negotiation work at the companies.

The revised Directive states that European Works Councils have the right
to expert assistance from competent and recognised employees’ organisa-
tions at Community level. Such experts may attend meetings and negotia-
tions with the employer at the request of the employees’ representatives.

This change means that those trade unions which are members of any
European industry federation are competent to perform this role. In the
Swedish legislation, the definition of competent and recognised employees’
organisations has been removed, but this does not mean that the rule also
applies to Swedish companies.

One of the binding requirements stipulated by Industri All Europe is that
there must be an expert clause included in the agreement and at least one
such expert involved in the activities. The expert usually comes from the
country where the company is based and the expert’s task is to provide the
employees’ representatives with the best-possible advice in connection with
establishing a works council agreement and to assist with the activities of
the works council.

An expert from an Industri All Europe union has a duty to represent all
affiliates in the assistance provided. This is a necessary arrangement
because the national trade unions do not have the resources to provide
representation in every single case.

Industri All Europe also trains experts and coordinates the activities.

Cf. Sections 30 and 49 of the Swedish Act on European Works Councils
and Section 12 of the Development Agreement, as well as Industri All
Europe’s guidelines.

How many ordinary meetings should be held per year?

At least one ordinary meeting should be held per year, as stipulated by the
Directive. The vast majority of the agreements signed so far stipulate one
meeting, usually following the presentation of the annual financial state-
ments. Many groups also have more important activities under way, which
may be of interest in connection with planning the budget and future
annual production.
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Swedish and Norwegian legislation also prescribe the right of the employ-
ees’ representatives to a further separate meeting each year. It is not
uncommon for the agreement to include an additional ordinary meeting
per year with the company management instead of a separate meeting in
agreements that are based on Swedish and Norwegian legislation.

It is absolutely vital that there are separate meetings for the employees.
They must be given the opportunity to hold a pre-meeting and a debriefing
meeting for themselves. Experience has so far shown that around half to

a full day is necessary for the pre-meeting, depending on how many repre-
sentatives there are on the works council.

The debriefing meeting requires one to three hours. It may be useful for
the works council to hold its meetings in different countries and to visit
one of the company’s sites in the host country on the occasion of the meet-
ing — in order to increase its knowledge of the company’s activities.

Cf. Sections 47 and 50 of the Swedish Act on European Works Councils
and the guidelines of Industri All Europe.

What are the conditions for extraordinary meetings?
The opportunity to hold extraordinary meetings with the works council
must be specifically regulated in the agreement. Issues that may arise
include the circumstances under which such extraordinary meetings can
be called, who is to make the final decision on an extraordinary meeting
and who is to attend it.

Extraordinary meetings should be held when anything occurs that has
significant consequences for the interests of employees. This may be, for
example, a relocation, the closure of a company or mass redundancies.
The employer, the select committee and/or a majority of the members of
the works council should all be able to request an extraordinary meeting.

Until now, it has rarely been possible for the employees’ side alone to

have the right to decide on an extraordinary meeting in the agreements.
Under no circumstances must the decision on extraordinary meetings be
the employer’s alone, however. The company must be compelled to convene
extraordinary meetings in exceptional circumstances.

The issue of the company’s obligation to convene extraordinary meetings
in connection with restructuring has been examined on a number of occa-
sions, principally in the French courts. The case of Renault’s closure of
the factory in Belgium in 1997 was an event that made companies realise
they now had a new aspect to take into account in such situations. This
case, together with those of Alcatel, S.A. Beiersdorf and Gaz de France
are described in the section on case law.

As a result of the new regulations on information and consultation, an
attempt should be made to agree on an arrangement that involves the
company continuously informing the select committee of the works coun-
cil about the development of the business and about envisaged measures.

15
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Having received the information, the select committee must have the
opportunity to meet with the central management, together with the rep-
resentatives of the works council from the countries involved, and also to
meet with the employees’ representatives from the workplaces involved if
they do not have ordinary members on the works council.

The wording selected should provide sufficient flexibility. It must also be
possible to invite experts to the meetings.

Cf. Industri All Europe’s guidelines.

Who from the company management attends the joint
meetings and who chairs the proceedings?

Alongside those responsible for HR issues at the company/group, the key
decision-makers at the company should also attend the meetings. For
example, the CEO, the Chair of the Board of Directors and the European
Manager for different sections and business areas. The particular persons
who are relevant in each individual case will depend on the company’s
internal decision-making and responsibility structure.

The required attendees may also depend on the agenda of each meeting;
for specific issues, the select committee should agree this with the com-
pany management in advance.

The appointment of the chair of the meeting should be addressed at the

same time. Under German legislation, works councils consist only of repre-
sentatives of the employees and the chair is always an employee represent-
ative. Even at meetings with the company management, the representative

of the employees still acts as chair. At meetings with the company manage-

ment in France, it is always the employer who chairs proceedings, while in
the Netherlands the chair rotates from meeting to meeting.

These national traditions are contained in the agreements on European
Works Councils, which are based on the situation in the country in which
the company is registered. Experience has so far shown that the quality of
the meetings does not suffer because of this, provided that cohesive national
rules are followed; in France, for example, the stipulation that the employer
acts as chair is linked to certain rules guaranteeing that the rights of the
employees’ representatives are not restricted. If the employer acts as chair,
this can only apply to the joint meeting, however. It is therefore important
for the employees’ side to have a good internal structure; see below.

On which matters should information be provided and
consultations take place?

With regard to the matters on which companies are required to inform
and consult with the employees’ representatives, the list of topics included
in the Act can be considered indicative. It may be supplemented, however,
with matters such as occupational safety and work environment, exter-
nal environmental issues, equal opportunities and skills development,
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for example. It is important to ensure that the list is not drawn up to be
exhaustive, but that the topics stated in the agreement must always be
considered as examples.

In principle, information must be provided on all matters that concern
employees in at least two countries. This already makes it clear that the
European Works Council cannot deal with matters relating to collective
bargaining negotiations. The information must be provided in good time,
so that the opinion of the works council can be taken into account before
a decision is made.

It may also be agreed that the company management will submit a writ-
ten report on the key issues to the representatives in good time before the
meeting, as this may facilitate preparations ahead of the meeting.

It may be appropriate to agree that a written report on certain financial
details should be provided on an ongoing basis every quarter or every six
months.

Cf. Sections 33 and 44—45 of the Swedish Act on European Works Councils
and the guidelines of Industri All Europe.

How should communication be structured and coordinated?
The employees’ side of the European Works Council should not only have

a chair/spokesperson and a secretary, but also a select committee. Such a
structure is also prescribed for the statutory European Works Council.

The tasks of the select committee include:

— prepare meetings, possibly together with the employer’s side (the
agenda, for example) — clarify organisational matters

— provisionally adopt the minutes

— coordinate the ongoing work

— act as a contact, both for the employees’ representatives and for the
company management.

The precise tasks of the select committee can also be specified in Rules

of Procedure. In order to perform these tasks, the committee must also

be able to meet on occasions other than in connection with the ordinary
works council meetings. Interpretation may be required on these occasions
because a committee should consist of representatives of the employees in
different countries. To give the select committee the flexibility and ability
to act that it needs, it should have no more than 3—5 members.

The select committee should be able to meet at least 2—3 times a year, in
addition to the works council meetings. It is important that the select com-
mittee meets often in order to have a regular discussion on whether the
work structure adopted by the committee is also effective.
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The members must be given access to important documents in advance,
whether this is a report or individual items on the agenda. These doc-
uments must be translated into the relevant languages in order for the
meetings to be prepared properly in the different countries. Under no cir-
cumstances can the agenda be set by the employer’s side alone. Deadlines
can be stipulated for when proposals for the agenda need to be received by
the select committee, in Rules of Procedure for example.

It is also important for the internal organisation that the members nation-
ally have the opportunity to meet before and after the meeting (to report on
the meeting to the national representatives of the employees for example).

Members of the European Works Council must have access to means of
communication so they can remain in contact with one another during the
year. General consideration must be given to the infrastructure needed to
enable the select committee and the European Works Council to maintain
continuous communication.

This is also where, as well as the support of the respective trade unions,
there must be agreement from the employer’s side so that the costs arising
from the activities are covered. The agreement or the Rules of Procedure
must therefore describe the basic structure of the member’s work and stip-
ulate that it is the employer’s duty to ensure that appropriate equipment is
available for this.

In addition to the select committee, it may also be appropriate to establish

other standing or temporary committees. These may include sub-area com-

mittees or committees for handling a specific issue (such as skills devel-
opment). Committees should nevertheless not be established permanently,
but rather as necessary. The wording of the agreement should indicate
such possibilities.

Cf. Sections 43 and 48 of the Swedish Act on European Works Councils
and the guidelines of Industri All Europe.

What must be considered when preparing for the meetings?
Ordinary meetings of the works council, which generally take place annu-
ally, extraordinary meetings (in the event of transnational measures that
have a significant impact on employees in several countries) and meetings
of the select committee are effective only if they are prepared for appropri-
ately.

The time and venue for the meetings should be determined as far in
advance as possible. There must be clarity on who is to make this decision.
Generally speaking, it should be the select committee in consultation with
the employer’s side.

The agenda must also be definitively established in consultation between
the select committee and the employer’s side. It is not acceptable for the
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employees’ side to be able only to make proposals for the agenda and for
the final decision to then lie with the employer’s side. It is necessary here
to consider which topics come under the general information to be provided
by the central management, which topics should form the main subject of
the meeting and what additional information is required, from experts for
example.

If the agenda is set by consensus, there must be a conflict resolution mech-
anism specified in the agreement (see section on How should disputes be
resolved?). The agreement, or preferably the Rules of Procedure, should
specify a deadline by w